6.

LRB 553 – Notice of Review Against Refusal of Application under Section 42
for Erection of 2 Holiday Chalets, Store and Oil Tank Without Compliance with
Conditions 4 and 5 (Occupancy) of Planning Permission Reference S030271P
at Birch Lodge and Willow Cottage, Inchmarlo, Banchory, Aberdeenshire,
AB31 4BT – Reference: APP/2021/2829.
(ii)

Supporting Documents as submitted by the Planning Service.
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TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997
Application Reference: APP/2021/2829
TO:

Mr Gordon Burnett
IHF Cottages Ltd
6 William Street
Torphins
Banchory
Aberdeenshire
AB31 4FR

FOR:

Mr Gordon Burnett
IHF Cottages Ltd
6 William Street
Torphins
Banchory
Aberdeenshire
AB31 4FR

In pursuance of the powers exercised by them as Planning Authority, this Council
having considered your application for the following:
Application under Section 42 for Erection of 2 Holiday Chalets, Store and Oil
Tank Without Compliance with Conditions 4 and 5 (Occupancy) of Planning
Permission Reference S030271PF at Birch Lodge and Willow Cottage,
Inchmarlo, Banchory, Aberdeenshire, AB31 4BT
and in accordance with the plan(s) docquetted as relative hereto and the particulars
given in the application, do hereby give notice of their decision to REFUSE
Application under Section 42 for the following reason:
(1)

The Planning Authority considers that the application is for a development that
is not in accordance with the Aberdeenshire Local Development Plan 2017.
Insufficient evidence has been provided to justify the removal of conditions,
which in turn would result in two permanently occupiable dwellings in the
countryside, both in terms of marketing of the properties to be sold for
continued short term letting accommodation and information that demonstrates
that the existing holiday chalets are no longer viable in their current form.
Subsequently, the proposal fails to comply with Policy B3 Tourist facilities and
Policy R2 Housing and employment development elsewhere in the countryside.

IMPORTANT – THIS IS A LEGAL DOCUMENT PLEASE RETAIN WITH YOUR
TITLE DEEDS
Serving Aberdeenshire from mountain to sea – the very best of Scotland
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Dated: 9 March 2022

Paul Macari
Head of Planning and Economy
List of Plans and Drawings
Reference Number: 61/02/2 Version A Block, Location Plans and Section
Reference Number: Block Plan
Stamped copies of any plans and the decision notice associated with your
application are available to view and can be downloaded through our Planning Public Access Register by searching for your application using the application
reference number.

Serving Aberdeenshire from mountain to sea – the very best of Scotland
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NOTES
(i)

In the case of any permission granted, this does NOT incorporate any
building warrant for any operations or change of use which may be required
under the Building (Scotland) Act 2003. This must be obtained separately from
the Council prior to the start of building operations.

(ii)

Any permission granted does not incorporate any listed building consent which
may be required. This must be obtained separately prior to the start of building
operations.

(iii)

Any permission granted is without prejudice to any further consents required
from Aberdeenshire Council in its role as landowner.

(iv) If the applicant is aggrieved by the decision of the planning authority to
refuse permission for or approval required by a condition in respect of the
proposed development, or to grant permission or approval subject to
conditions, the applicant may require the planning authority to review the case
under section 43A of the Town and Country Planning (Scotland) Act 1997
within three months from the date of this notice. A Notice of Review form
should be obtained from and submitted to:
Head of Legal and People
Aberdeenshire Council
Woodhill House
Westburn Road
Aberdeen
AB16 5GB
Tel: 01467 532862
Email: localreviewbodysubmissions@aberdeenshire.gov.uk
A form may also be obtained from a local Planning office or the Council's
website at https://www.aberdeenshire.gov.uk/media/15849/notice-of-reviewform-version-3.pdf
(v)

If permission to develop land is refused or granted subject to conditions and the
owner of the land claims that the land has become incapable of reasonably
beneficial use in its existing state and cannot be rendered capable of
reasonably beneficial use by the carrying out of any development which has
been or would be permitted, the owner of the land may serve on the planning
authority a purchase notice requiring the purchase of the owner of the land's
interest in the land in accordance with Part 5 of the Town and Country Planning
(Scotland) Act 1997.

Serving Aberdeenshire from mountain to sea – the very best of Scotland
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Environment and Infrastructure Services

REPORT OF HANDLING
Application Reference: APP/2021/2829
Proposal: Erection of 2 Holiday Chalets, Store and Oil Tank Without
Compliance with Conditions 4 and 5 (Occupancy) of Planning Permission
Reference S030271PF
Address: Birch Lodge and Willow Cottage, Inchmarlo, Banchory,
Aberdeenshire, AB31 4BT
1.

Description of proposal
Full planning permission is sought for the erection of 2 holiday chalets, store
and oil tank without compliance with conditions 4 and 5 (Occupancy) of the
previously approved planning permission, S030271PF.
The permission was granted on the 21st August 2003 for the above
development at Birch Lodge and Willow Cottage, Inchmarlo, Banchory. The
site is adjacent to and within the ownership of the adjacent farm complex at
Home Farm, Banchory.
Condition 4 attached to S030271PF read:
“The proposed building shall be used only as a holiday accommodation and
shall not be used by a tenant, lessee, owner or occupier as their only or
principle dwellinghouse. No single period of occupation shall exceed 1 month.
Occupation shall be restricted to use by persons requiring to stay in the area
for recreational or vocational purposes and not for reasons of work, business,
retirement or study”.
Reason: In order to define the permission and ensure that the structure shall
be used solely for holiday use only because a dwellinghouse at this location
would be contrary to established policies and guidance.”
Condition 5 attached to S030271PF read:
“The proposed development shall be an integral part of Inchmarlo Home Farm
Business in perpetuity and shall not be disposed of or leased separately from
the farm business unless otherwise agreed in writing by the Planning
Authority.
Reason: To retain overall control of the development which is approved as an
element of an established rural business.”
This application seeks to remove conditions 4 and 5 to allow the existing
holiday chalets to be sold or leased on a permanent basis.
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2.

Relevant Planning History
S030271PF – Full planning permission for the erection of 2 holiday chalets,
store and oil tank. Approved.

3.

Supporting Information
Email justification submitted by the applicant stating that due to ill health they
are unable to operate them as before, but they want to keep them within the
family and wider business. They would be looking to let them out to tenants
for long term let.

4.

Variations & Amendments
Additional site plan, provide detail on how both plots would be separated to
function as individual residential dwellings.

5.

Representations
No valid representations have been received.

6.

Consultations
Legal and People (Developer Obligations) have confirmed that the
proposed development does not trigger the Developer Obligations and
Affordable Housing policies or associated supplementary planning guidance
of the Aberdeenshire Local Development Plan 2017. Therefore, in this
instance, no contributions are required.

7.

Relevant Policies
Scottish Planning Policy
The aim of the Scottish Planning Policies is to ensure that development and
changes in land use occur in suitable locations and are sustainable. The
planning system must also provide protection from inappropriate
development. Its primary objectives are:




to set the land use framework for promoting sustainable economic
development;
to encourage and support regeneration; and
to maintain and enhance the quality of the natural heritage and built
environment.

Development and conservation are not mutually exclusive objectives; the aim
is to resolve conflicts between the objectives set out above and to manage
change. Planning policies and decisions should not prevent or inhibit
development unless there are sound reasons for doing so. The planning
system guides the future development and use of land in cities, towns and
rural areas in the long term public interest. The goal is a prosperous and
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socially just Scotland with a strong economy, homes, jobs and a good living
environment for everyone.
Aberdeen City and Shire Strategic Development Plan 2020
The Strategic Development Plan was approved on 12 August 2020.
The purpose of this Plan is to set a clear direction for the future development
of the City Region. It sets the strategic framework for investment in jobs,
homes and infrastructure over the next 20 years. All parts of the Strategic
Development Plan area will fall within either a strategic growth area or a local
growth and diversification area. Some areas are also identified as
regeneration priority areas. There are also general objectives identified. In
summary, these cover promoting economic growth, promoting sustainable
economic development which will reduce carbon dioxide production, adapt to
the effects of climate change and limit the amount of non-renewable
resources used, encouraging population growth, maintaining and improving
the region’s built, natural and cultural assets, promoting sustainable
communities and improving accessibility in developments.
The Aberdeenshire Local Development Plan 2017 will continue to be the
primary document against which applications are considered. The Aberdeen
City & Shire SDP 2020 as approved forms part of the Development Plan.
Aberdeenshire Local Development Plan 2017
Policy B3 Tourist facilities
Policy R2 Housing and employment development elsewhere in the
countryside
Policy P1 Layout, siting and design
Policy RD1 Providing suitable services
Policy RD2 Developers’ obligations
Proposed Aberdeenshire Local Development Plan 2020
Aberdeenshire Council on 5 March 2020 resolved to agree the Proposed
Aberdeenshire Local Development Plan (LDP) 2020 as the ‘settled view of the
Council’ on what the final adopted content of the LDP 2021 should be. A
period during which representations on the Proposed LDP 2020 could be
made took place between 25 May and 31 July 2020.
The Proposed LDP 2020 is a material consideration in the determination of
planning applications. The Planning Authority must therefore assess what
weight it should have in the context of this particular application. The
Proposed LDP has been subject to public scrutiny and has now been
submitted for Examination by an independent Reporter. Nevertheless, it is
considered that the level of weight that should be applied to the Proposed
LDP 2020 remains as not significant at this time. The Aberdeenshire LDP
2017 remains the up-to-date LDP for the area and the primary document
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against which planning applications should be determined until such time as a
new LDP for the area is adopted.
8.

Other Material Considerations
An integrated impact assessment is not required because the granting or
refusing of the application will not have a differential impact on the protected
characteristics of the applicant or any third parties.

9.

Implications and Risk
None.

10.

Directions by Scottish Ministers
Not applicable.

11.

Discussion
The main planning consideration is the principle of removing conditions 4 and
5 attached to S030271PF, while taking into account the justification submitted
and relevant policies within the Aberdeenshire Local Development Plan 2017.
A proposal for two independent residential dwellings would not have been
supported by the Local Development Plan at the time (2003), and the
proposal was submitted and promoted as “holiday let accommodation”,
subsequently both conditions were attached to the consent to ensure that they
chalets would be utilised for their intended use, as tourist accommodation.
Policy B3 Tourist facilities states that it will protect existing tourist sites from
being converted to other uses unless there is evidence that the business has
been marketed for sale for at least 12 months, including in the local area, and
is no longer viable. Furthermore, Policy R2 Housing and employment
development elsewhere in the countryside supports the remediation of
redundant brownfield land opportunities.
The applicant was asked to provide supporting information evidencing an
effort to market the existing use, as holiday lets in their current form.
Furthermore, a scaled site plan outlining the amenities required to function as
dwelling. Such as, the domestic curtilage of each unit, boundary treatments,
parking, access arrangements, refuse collection points, drainage
arrangements. No marketing information was provided and the applicant
confirmed that there are some outstanding booking for the Chalets this year.
The applicants intend to keep one as a base for their son and the other for
longer term letting accommodation.
Subsequently, it is considered that insufficient evidence has been submitting
demonstrating that the existing use as holiday chalets is no longer viable. The
chalets do not appear to have been marketed in any form and therefore, they
are not considered to be redundant brownfield opportunities, failing to comply
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with Policy B3 Tourist facilities and Policy R2 Housing and employment
development elsewhere in the countryside.
A site plan was provided, however this does not clearly show how the two
existing chalets would operate as residential units, in terms of evidencing how
they would form the functions of a domestic dwelling.
Overall, the applicants have been advised by the Planning Service to market
the chalets as required through Policy B3 Tourist facilities. Following this
period of marketing and if a sale for the properties as a going concern is
unsuccessful, the applicant should either seek pre-application advice or
submit a revised application, which includes a site plan clearly identifying the
domestic curtilage of each unit, boundary treatments, off-street parking
provided for each unit, drainage arrangements and refuse collection points.
This marketing information should form part of the justification evidencing that
the chalets are no longer fit for purpose and viable in their current form. Due
to the failure to comply with Policy B3 and Policy R2 and lack of information
submitted, the proposal is recommended for refusal.
For the avoidance of doubt, there is scope to remove condition 5 which
restricts the development to being linked to Inchmarlo Home Farm Business
in perpetuity. It is no longer common practice to restrict planning permissions
through association and this is not considered to be a reasonable condition.
However, as the application seeks removal of both conditions, and the
removal of condition 4 would not be supported through the failure to comply
with policy, the application is being recommended for refusal as a whole. The
applicant can apply for permission and resubmit both aspects again in the
future – they have been encouraged to market the properties and re-apply
within 1 year as a “free-go”, or submit an application to remove condition 5
attached to S030271PF.
The application, which effectively would result in two new dwellings in the
countryside, does not comply with relevant planning policy, and as a result the
removal of the conditions cannot be supported.
12.

Recommendation
REFUSE for the following reasons:

01.

The Planning Authority considers that the application is for a development that
is not in accordance with the Aberdeenshire Local Development Plan 2017.
Insufficient evidence has been provided to justify the removal of conditions,
which in turn would result in two permanently occupiable dwellings in the
countryside, both in terms of marketing of the properties to be sold for
continued short term letting accommodation and information that
demonstrates that the existing holiday chalets are no longer viable in their
current form. Subsequently, the proposal fails to comply with Policy B3 Tourist
facilities and Policy R2 Housing and employment development elsewhere in
the countryside.
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13.

Process of Determination
The application was the subject of consultation with Local Members under the
Council’s Scheme of Governance.

14.

Planning Obligations
No
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The applications listed below together with the plans
and other documents submitted with them may be
viewed electronically using the Planning Register at
https://upa.aberdeenshire.gov.uk/online-applications/.
Comments may be made quoting the reference number
and stating clearly the grounds for making comment.
Comments can be submitted using the Planning Register
when viewing the application. Alternatively, comments
can be addressed to Aberdeenshire Council, Planning
and Economy Service, Viewmount, Arduthie Road,
Stonehaven, AB39 2DQ (or emailed to planningonline@
aberdeenshire.gov.uk). Please note that any comment
made will be published on the Planning Register.
Please note that even if you have made comments to the
applicant prior to this application being submitted, or to
the Council regarding a similar application that has been
made on this site before, you will still need to make your
comments to the Council on the current application.
Comments must be received by 10 February 2022
Ofﬁce dealing with applications listed below:
Viewmount, Arduthie Road, Stonehaven,
AB39 2DQ
Address: Land to West of Durris Stables, Durris,
Banchory, AB31 6BD Proposal: Erection of Garden
Room – APP/2021/2861
Address: Land to North West of Arbuthnott Parish
Church, Arbuthnott, Laurencekirk Proposal: Formation
of Cemetery and Erection of Shed, Fence and Gates
(Part Retrospective) – APP/2022/0026
Address: Land Adjacent to Kirk House, Crosspoles,
Marykirk Proposal: Conditions 1a (Siting and Layout),
1b (External Appearance and Finishing Materials),
1c (Foul and Surface Water Drainage), 1e (Noise
Assessment) of Planning Permission in Principle
Reference APP/2017/0433 for Erection of Dwellinghouse
– APP/2021/2859
Address: Moorﬁeld House, 19 Chapel Brae, Braemar,
Aberdeenshire, AB35 5YT Proposal: Change of Use
from Bed and Breakfast (Class 7) to Dwellinghouse
(Class 9) – APP/2022/0002
Address: Home Farm Learney, Torphins, AB31 4NB
Proposal: Erection of Replacement Dwellinghouse –
APP/2021/2891
Address: Plot A, Conveth Mains Farm, Aberdeen Road,
Laurencekirk, AB30 1RR Proposal: Erection of
Dwellinghouse, Formation of Access and Bund –
APP/2021/2878
Address: Plot C, Conveth Mains Farm, Aberdeen Road,
Laurencekirk, AB30 1RR Proposal: Erection of
Dwellinghouse, Formation of Access and Bund –
APP/2021/2872
Address: Plot B, Conveth Mains Farm, Aberdeen Road,
Laurencekirk, AB30 1RR Proposal: Erection of
Dwellinghouse, Formation of Access and Bund –
APP/2021/2874
Address: Tesco, Hill of Banchory East, Banchory,
AB31 5NY Proposal: Erection of Retail Development
Without Compliance with Condition 11 (Combined
Heat and Power (CHP) Unit) of Full Planning Permission
Reference APP/2008/1000 – APP/2022/0013
Address: Birch Lodge and Willow Cottage, Inchmarlo,
Banchory, AB31 4BT Proposal: Erection of 2 Holiday
Chalets, Store and Oil Tank Without Compliance with
Conditions 4 and 5 (Occupancy) of Planning Permission
Reference S030271PF – APP/2021/2829
Address: Land to the East of Broom Croft, Lumphanan
Proposal: Erection of Ancillary Potting Shed / Welfare
Unit and Installation of Poly Tunnel – APP/2021/2899
Address: Princess Royal & Duke of Fife Memorial Park,
Braemar, AB35 5YX Proposal: Siting of Temporary
Modular Unit for Class 2 Use (Financial, Professional
and Other Services – Health Centre) – APP/2021/2900
Address: Site to North West of Wester Braehead,
(Formerly Woodside Cottage), Tarland Proposal:
Alterations and Extension to Derelict Former Cottage to
Form Dwellinghouse and Change of Use of Agricultural
Land to Domestic (Renewal of Planning Permission
APP/2018/2103) – APP/2022/0023
Address: Mains of Auchlossan, Lumphanan, AB31 4SS
Proposal: Erection of Dwellinghouse and Garage –
APP/2022/0011
Address: Fettercairn Recreation Park, Burnside Road,
Fettercairn Proposal: Erection of Shelter – APP/2021/2591
Ofﬁce dealing with applications listed below:
Gordon House, Blackhall Road, Inverurie,
AB51 3WA
Address: Land South West of Causeyton Farm,
Tillyfourie, Inverurie Proposal: Demolition of Redundant
Old Mill and Erection of Dwellinghouse – APP/2021/2838
Address: Forest Farm Dairy, Kinellar, Blackburn,
AB21 0SH Proposal: Partial Change of Use from
Agricultural to Retail (Use Class 1) (Retrospective) –
APP/2021/2827
Address: Auchmore Farmhouse, Midmar, AB51 7NL
Proposal: Demolition of Dwellinghouse and Erection
of Replacement Dwellinghouse – APP/2021/2743
Ofﬁce dealing with applications listed below:
45 Bridge Street, Ellon, AB41 9AA
Address: The Studio, New Inn Courtyard, Market
Street, Ellon, AB41 9JD Proposal: Conversion and
Change of Outbuildings to Business Use Without
Compliance with Condition 3 (Opening Hours) of Planning
Permission Reference APP/2005/2807 – APP/2022/0044
Address: Plot 3, Land to North of Berefold, Ellon
Proposal: Condition 1a (Siting, Design, Layout, External
Appearance, Finishing Materials), 1b (Access and Visibility),
1c (Landscaping), 1d (Levels) of Planning Permission in
Principle Reference APP/2020/2337 for Erection of
Dwellinghouse with Integral Garage and Site Storage
Container – APP/2021/2902
Address: Little Woodlands, Udny, Ellon, AB41 6SQ
Proposal: Erection of 4 Dwellinghouses – APP/2021/2856
Address: Waterside Smithy, Ythanbank, Ellon, AB41 7TH
Proposal: Conversion of Existing Outbuilding to Form
Dwellinghouse (Annex) to Existing Dwellinghouse –
APP/2021/2804
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Our Ref: APP/2022/2829
Mr. G. Burnett
IHF Cottages Ltd
Birch & Willow Lodges
6 Willow Street
TORPHINS
Banchory
AB31 4HR

8th February 2022

Sent on behalf of the South Aberdeenshire Access Panel
Dear Mr. Burnett
APP/2022/2829 Erection of 2 Holiday Chalets … PP Ref S030271PF
The plans for the above were considered by the South Aberdeenshire
Access Panel today 8th February 2022
The Panel has the following comments:From the plans provided it is extremely difficult to see any detail apart from
the fact that the proposed chalets seem to be on level ground.
Consideration should be given for provision of flat level access and a
suitable surface for parking for anyone with a disability.
As you may be aware, UK wide, disabled people have a disposable income
of £50 Billion and local experience indicates that their friends and relatives
also favour businesses that are favourable towards disabled people. We
respectfully request that consideration is given to the recommendations
above to ensure your development can benefit from this significant market
sector.
PTO
Scottish Charity No SC037288
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One chalet could be made accessible and have a wet room. All to BS3800
standards.
The comments are additional to the requirements of the Building Standards
Verifier and are to assist you in working towards meeting your duties under
The Equality Act 2010. The Panel asks that their comments are given due
consideration.
Yours sincerely
Judy Middleton
Aberdeenshire South Access Panel Member
CC Planner (planningonline@aberdeenshire.gov.uk)
John Ledingham, Access Panel Coordinator

Scottish Charity No SC037288
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From:
To:
Cc:
Subject:
Date:

Adam Sime
Planning Online
Developer Obligations
APP/2021/2829
17 January 2022 11:35:10

Planning Application Ref: APP/2021/2829
Application under Section 42, Erection of 2 Holiday Chalets, Store and Oil Tank Without
Compliance with Conditions 4 and 5 (Occupancy) of Planning Permission Reference
S030271PF | Birch Lodge And Willow Cottage Inchmarlo Banchory
The proposed development does not engage the Developer Obligations and Affordable Housing
policies or associated supplementary planning guidance of the Aberdeenshire Local
Development Plan 2017. Therefore, in this instance, no contributions are required.

Kind Regards
Adam Sime | Senior Developer Obligations Officer |
Legal and People | Business Services | Aberdeenshire Council | Banchory Town Hall | 1 Kinneskie
Lane | Banchory | AB31 5NA
Tel: 01467 539495
email: adam.sime@aberdeenshire.gov.uk
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Your planning consultation entitled Birch Lodge And Willow Cottage
Inchmarlo Banchory Aberdeenshire AB31 4BT for Planning Application
Reference APP/2021/2829 on Ward Pages has closed, your proposal for
this application to be determined by officers using delegated powers has
been Accepted. Full results are shown below:

Councillor
Cllr. Eileen
Durno

Response
Agree Officer
Delegation

Cllr.
Rosemary
Bruce

Refer to
Committee

Cllr. Ann
Ross

Agree Officer
Delegation

Interest
Declared

Comments

This application could
benefit from wider
discussion at area
committee

●

No Interest
Declared

●

No Interest
Declared

●

No Interest
Declared
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