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Infrastructure Services

Garioch Area Committee Report – 11 May 2021
Reference No:

APP/2021/0422

Modification of Planning Obligation Section 75 Agreement For APP/2004/3532
(Residential Development as Enabling Development for a Town Park and
Associated Facilities) at Land at Woodside Croft, Midmill, Kintore, AB51 0UY
Applicant:

Scotia Homes Ltd

Grid Ref:
Ward No. and Name:
Application Type:
Representations:
Consultations:
Relevant Proposals Map Designations:
Complies with Development Plans:
Main Recommendation:

E:378963 N:815020
W12 – East Garioch
Modification/Discharge Planning Obligation
1
1
Not applicable
No
Delegated Grant

NOT TO SCALE
Reproduced from Ordnance Survey mapping with the permission of the Controller of Her Majesty’s Stationery Office © Crown
copyright and database rights. Ordnance Survey Licence Number 0100020767.
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1.

Reason for Report

1.1

The Committee is able to consider and take a decision on this item in terms of
Section B.8.1 of Part 2A List of Committee Powers and Section C.3.1c of Part
2C Planning Delegations of the Scheme of Governance as the application for
development is a departure from the Development Plan and is recommended
for approval.

1.2

The Head of Finance and Monitoring Officer within Business Services have
been consulted in the preparation of this report and their comments are
incorporated within the report and are satisfied that the report complies with the
Scheme of Governance and relevant legislation.

2.

Background and Proposal

2.1

This application is made under Section 75A of the Town and Country Planning
(Modification and Discharge of Planning Obligations) (Scotland) Regulations
2010 to modify a legal agreement entered in terms of Section 75 of the Town
and Country Planning (Scotland) Act 1997. This was registered on 11 February
2015 and varied by a Minute of Variation registered on 24 June 2019 to
incorporate application APP/2017/0288. The agreement relates to an
application for residential development as enabling development for a town
park and associated facilities and was granted on 20 February 2015. The terms
of the original agreement had been agreed and reflected decisions reported to
and taken at Garioch Area Committee in April 2007, May 2012, August 2012
and March 2013. The agreement was subsequently varied to reflect that an
additional Planning Permission in Principle (2017/0288) application had been
granted in 2019.

2.2

Following the grant of planning permission in principle in 2015, a ‘matters
specified in conditions’ application was submitted and subsequently withdrawn,
and an application under Section 42 of the 1997 Act was lodged so as to seek
permission to vary a condition related to access to the site, and a detailed
proposal for a new roundabout. An application has now been lodged to deal
with the matters specified in conditions that would allow delivery of the town
park and pavilion along with 184 dwellinghouses (APP/2020/1999). In order to
make the land use proposals in this latter application acceptable, the developer
must seek approval for variations to clauses in the legal agreement.

2.3

The key changes sought are:
Existing


Proposed
Affordable Housing

Provision for 10% of the residential
units on the development site to be
affordable housing with mix, type
and tenure to be agreed.



Further agreement on this obligation
by specifying 18.4 affordable
housing units to be delivered;
forming 18 units and 0.4 cash
contribution as agreed with the
Housing service

Item: 5D
Page: 261





Inserting the Council’s usual Terms
& Conditions for the delivery of
Social Rent housing (with Low Cost
Shared Equity Units as a fallback)
and payment of the cash contribution
of £18,400 for the 0.4 contribution.
Reservation of small area ground
4x4 m2, with underground pipes, if
required for a control for sprinkler
system to serve the affordable
housing and for underground water
tank the location to be agreed with
the council.

Conveyance of Park Land


Ground shaded green on the Plan,
extending to 3.513ha together with
a vehicular right of access shall be
conveyed to the Council







Amending extent and location of the
park from 3.513ha to 2.591ha as
shown hatched and shaded green
per the attached plan to reflect the
new layout. The green hatched area
will be conveyed to and become the
Council’s responsibility and the
remainder of the green space will
remain in the ownership of the
development and ultimately be the
responsibility of the development via
their factoring arrangements.
Modernising the conveyancing
requirements to reflect requisite
changes in legislation and practice
The town park land will still be
conveyed upon completion of the
first housing unit.

Pavilion






Details of pavilion to include
changing facilities, showers and
toilets for two team plus officials, a
kitchen, a meeting room and a
store.
To be designed and built to
standard specified in Sportscotland
design guidance notes
Value of Pavilion to be no greater
than £250,000 increased in line with
RPI from 1 January 2009 (this now
equates to £350,000).







Amending description to include
catering, meeting and storage
facilities so providing more of a
multi-use facility and to provide more
flexibility in support of a wider range
of uses.
Amending reference to the specific
Sport Scotland guidance in that we
are taking cognisance of it rather
than delivering a pavilion in
accordance with the guidance given
we no longer have a single
dedicated sports use and to provide
more flexibility.
The pavilion is still required to be
delivered by the 50th housing unit
and there has been initial work
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around the design with the applicant
and a cross service team.

Town Park Specification


To be fit for normal recreational 
purposes with a minimum of 3 acres
for provision of a cricket square.






Making reference to the removal and
relocation of the telegraph poles and
overhead lines; and provision of
sections
Retaining reference to elevations,
levelling, de-stoning, seeding and
first grass cut
Changing cricket square to 120m x
120m multi-purpose playing grassed
area.
The remaining developer obligations
contribution are still the same and
indexed.

2.4

In addition, the plan appended to the agreement requires to be updated to
reflect the changes to the location and size of the park and these changes must
also be considered as they represent a material change to the previous
positions reported to committee. In general terms this involves the relocation of
the town park from a central position within the allocated site to a position within
the south-western part of the site as noted above.

3.

Representations

3.1

A total of 1 valid representation (objection) has been received as defined in the
Scheme of Governance. All issues raised have been considered. The letter
objects to the application as it feels that the agreement should be modified to
meet the current requirements of the community. The letter also expresses
concern about the stated size of the town park and the proposed change in
location. Finally, it requests that the amended agreement precludes a block of
housing extending from north to south, requires a network of green corridors
and promotes tennis provision. It should be noted that despite the letter being
received from Kintore and District Community Council, it is not a statutory
consultee in an application of this type.

4.

Consultation

4.1

Business Services (Developer Obligations) has no objection to the
application and advises that revised terms have been agreed with the
developer’s legal representative.

5.

Relevant Planning Policies

5.1

Scottish Planning Policy
The aim of the Scottish Planning Policies is to ensure that development and
changes in land use occur in suitable locations and are sustainable. The
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planning system must also provide protection from inappropriate development.
Its primary objectives are:
 to set the land use framework for promoting sustainable economic

development;
 to encourage and support regeneration; and
 to maintain and enhance the quality of the natural heritage and built
environment.
Development and conservation are not mutually exclusive objectives; the aim
is to resolve conflicts between the objectives set out above and to manage
change. Planning policies and decisions should not prevent or inhibit
development unless there are sound reasons for doing so. The planning
system guides the future development and use of land in cities, towns and rural
areas in the long term public interest. The goal is a prosperous and socially just
Scotland with a strong economy, homes, jobs and a good living environment
for everyone.
5.2

Aberdeen City and Shire Strategic Development Plan 2020
The Strategic Development Plan was published in August 2020.
The purpose of this Plan is to set a clear direction for the future development of
the City Region. It sets the strategic framework for investment in jobs, homes
and infrastructure over the next 20 years. All parts of the Strategic
Development Plan area will fall within either a strategic growth area or a local
growth and diversification area. Some areas are also identified as regeneration
priority areas. There are also general objectives identified. In summary, these
cover promoting economic growth, promoting sustainable economic
development which will reduce carbon dioxide production, adapt to the effects
of climate change and limit the amount of non-renewable resources used,
encouraging population growth, maintaining and improving the region’s built,
natural and cultural assets, promoting sustainable communities and improving
accessibility in developments.
The Aberdeenshire Local Development Plan 2017 will continue to be the
primary document against which applications are considered. The Aberdeen
City & Shire SDP 2020 as published may also be a material consideration.

5.3

Aberdeenshire Local Development Plan 2017
Policy H2: Affordable Housing
Policy RD2: Developer’s obligations

5.4

Proposed Aberdeenshire Local Development Plan 2020
Aberdeenshire Council on 5 March 2020 resolved to agree the Proposed
Aberdeenshire Local Development Plan (LDP) 2020 as the ‘settled view of the
Council’ on what the final adopted content of the LDP 2021 should be.
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The Proposed LDP 2020 is a material consideration in the determination of
planning applications. The Planning Authority must therefore assess what
weight it should have in the context of this particular application. As the
Proposed LDP is yet to be subject to public scrutiny and subsequent
Examination by an independent Reporter, it is considered that the level of
weight that should be applied to the Proposed LDP 2020 is not significant. The
Aberdeenshire LDP 2017 remains the up-to-date LDP for the area and the
primary document against which planning applications should be determined
until such time as a new LDP for the area is adopted.
5.5

Other Material Considerations
Circular 3/2012: Planning Obligations and Good Neighbour Agreements
(Revised November 2020)
Aberdeenshire Local Development Plan 2017, Supplementary Guidance 7:
Developer obligations

6.

Discussion

6.1

This is an application made under Section 75A of the Town and Country
Planning (Modification and Discharge of Planning Obligations) (Scotland)
Regulations 2010. It is an exercise in varying or discharging previously agreed
terms and clauses within a signed legal agreement. It should be noted that
under paragraph 6.19 of the List of Officer Powers, responsibility is delegated
to officers to process, negotiate, administer, enforce, discharge or modify legal
agreements pertaining to planning applications and the subsequent planning
consents. Elected Members therefore usually have no direct role in this process
excepting that as part of the decision making, they have been advised as to the
position as regards the relevant policy requirements having been met and
appropriate contributions been secured. However, in respect of the changes
sought, these are a material change from that previously reported and if
progressed, would result in a departure to the development plan.

6.2

All key changes are summarised in the table above. The Planning Service is of
the view that two of the proposed changes are substantial enough and
materially different to what was previously agreed and reported to Committee.
These changes specifically relate to the conveyance of park land and the
relocation of the town park within the development. The changes relate to the
determination of a separate planning application and, as such that application,
together with this application is referred to Elected Members to determine as
opposed to being agreed by officers.

6.3

With regard to the extent of the town park, there is a current requirement for
this to be 3.8ha, with 3.513ha from the developer and a 0.287ha contribution
from Aberdeenshire Council. Under proposed changes reflected in the planning
application, these figures would have to be amended to 3.795ha and 3.508ha
respectively. The detailed drawings now available also clarify the area of land
suitable for conveyance to Aberdeenshire Council for sports provision within
the wider town park; this figure is 2.591ha.
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6.4

The location of the town park is proposed to be amended from a position within
the centre of the allocated site that is bisected by a watercourse to a new
position covering the south-west corner of the site, an area to the south of the
line of the watercourse and the area to be contributed by the Council.

6.5

The developer’s justification for changes to the location and extent of the town
park and consideration of the area to be conveyed are outlined in a tandem
report on the committee agenda (APP/2020/1999 and APP/2020/2025).
However, it should be noted that the Planning Service is supportive of the
amendments and the Developer Obligations and Conveyancing teams within
Legal & People have progressed the required variations to the agreement with
the developer’s legal representative to the point where an agreed position has
been reached (should the proposal be approved by Committee).

6.6

The representation (from Kintore and District Community Council) objects to
the proposed variations for the reasons outlined in section 3.1. Given this
application relates to a proposal within a matters specified in conditions
application, Elected Members must be aware that this is not an opportunity to
completely renegotiate the terms of the agreement and level of the obligations
within the existing legal agreement. Discussions have been focused on the
layout variations requested by the developer and some technical changes to
reflect current practice in drafting such agreements. Some of the concerns
raised are about siting and design and these can only be considered as part of
the tandem planning application. The provision of specific sports facilities is also
best dealt with as a separate discussion with Live Life Aberdeenshire and not
as part of this process, but as noted above there is more flexibility in the pavilion
and grassed area as contemplated by the application to support that discussion
with services and the community.

6.7

Circular 3/2012 provides a number of statements about the importance of
planning obligations and how there needs to be effective cross-service
management within a local authority to minimise delay and additional costs to
all parties involved. It is suggested that obligations under S75 of the Act are
concluded as a matter of urgency. SG7: Developer obligations provides more
detail on mechanisms within Aberdeenshire Council for securing developer
obligations. It advises that settlement statements within the local development
plan set out the key requirements for facilities which development is required to
contribute to. With specific reference to sports and recreation facilities, it is
explicit that contributions cannot be sought to resolve existing deficiencies in
infrastructure provision or to the achievement of wider planning objectives
which are not strictly necessary to allow permission to be granted for the
particular development.

6.8

In summary, this application seeks to modify a legal agreement drafted a
number of years ago and which rightly imposes a number of burdens on the
developer to ensure delivery of the town park and associated facilities along
with other contributions and affordable housing. In this historic context, it is
considered that variation of the legal agreement as outlined above can be
accepted and is in accordance with Policy H2: Affordable housing and Policy
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RD2: Developer’s obligations and SG7: Developer obligations of the
Aberdeenshire Local Development Plan 2017.
7.

Area Implications

7.1

In the specific circumstances of this application there is no direct connection
with the currently specified objectives and identified actions of the Local
Community Plan.

8.

Implications and Risk

8.1

An equality impact assessment is not required because the granting or refusing
of the application will not have a detrimental impact on the protected
characteristics of the applicant or any third parties.

8.2

There are staffing and financial implications from registration of a varied legal
agreement and in the event that the development proceeds. Financial
implications are to be managed within existing budgets and are not material to
the determination of this application.

8.3

There are no risks identified in respect of this matter in terms of the Corporate
and Directorate Risk Registers as the Committee is considering the application
as the planning authority in a quasi-judicial role and must determine the
application on its own merits in accordance with the Development Plan unless
material considerations justify a departure.

9.

Sustainability Implications

9.1

No separate consideration of the current proposal’s degree of sustainability is
required as the concept is implicit to and wholly integral with the planning
process against the policies of which it has been measured.

10.

Departures, Notifications and Referrals

10.1

Strategic Development Plan Departures
None

10.2

Local Development Plan Departures
None

10.3

The application is not a Departure from the Local Development Plan or
Strategic Development Plan and no departure procedures apply.

10.4

The application does not fall within any of the categories contained in the
Schedule of the Town and Country Planning (Notification of Applications)
(Scotland) Direction 2009 and the application is not required to be notified to
the Scottish Ministers prior to determination.
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10.5

The application would not have to be referred to Infrastructure Services
Committee in the event of the Area Committee wishing to grant permission for
the application.

11.

Recommendation

11.1

Grant the application to Modify the Legal Agreement subject to the
satisfactory conclusion and registration of the Decision Notice and
Section 75 Legal Agreement as outlined generally above.

11.2

Reason for Decision
The Planning Authority considers that the application is for a development that
is in accordance with the Aberdeenshire Local Development Plan 2017.
Modification of the legal agreement will provide a framework of requirements
for delivery of a town park and associated facilities along with other
contributions and affordable housing provision in accordance with Policy H2:
Affordable housing, Policy RD2: Developer’s obligations and SG7: Developer
obligations, and it complies with Planning Circular 3/2012.

Alan Wood
Director of Infrastructure Services
Author: Bruce Strachan (Senior Planner)
Date: 27/04/2021
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