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ABERDEENSHIRE LICENSING BOARD
Central Division
REPORT TO LICENSING BOARD – 12th February 2020
LICENSING (SCOTLAND) ACT 2005
APPLICATIONS FOR PROVISIONAL PREMISES LICENCES
FARM SHOP, BARRA CASTLE, OLDMELDRUM, INVERURIE, AB51 0BB
HEARING

1

Reason for Report / Summary

1.1

An application has been received for a provisional premises licence. There is
an outstanding representation. Such applications must be determined by the
Board.

2.

Recommendations

2.1 It is recommended that the Board considers the materials before them and,
in respect of each application in turn –
(a)

Determines whether there is enough evidence before the Board to
allow a determination to be made, or whether the Board needs to defer
consideration of the matter to the next available Board Meeting for
further material to be made available; and

(b)

Where the Board has concluded that there is sufficient evidence
before them to allow a determination to be made, to consider the
application,

the

objections

and

representations

made,

the

submissions made by the parties at the hearing and determine
whether the application should be granted or refused.
3

Purpose and Decision Making Route

3.1

In terms of Section 17 of and in terms of Part 3 of the Licensing (Scotland)
Act 2005, a Premises Licence is required to authorise the sale of alcohol on
premises.
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3.2

4

This application has not previously been heard before the Board.

Discussion

4.1 An application for a provisional premises licence for premises to be known as
Farm Shop, Barra Castle, Oldmeldrum, Inverurie, AB51 0BB was lodged on
23rd September 2019. The applicant is Mrs Sarah Stephen.
4.2 A copy of the application form, operating plan, licensing objectives risk
assessment and the layout plan are attached and form Appendix 1 to this Report.
.
Consultations
4.3 The Depute Clerk examined the application in detail and the applicant then
addressed any issues requiring to be addressed. Thereafter, the Depute Clerk
forwarded the application to the following persons or bodies as part of the
consultation process:
(a)

Police Scotland;

(b)

Scottish Fire & Rescue Service;

(c)

The Environmental Health, Planning and Building Standards Services of
Aberdeenshire Council;

(d)

The Licensing Standards Officer;

(e)

The appropriate Community Council; and

(f)

Neighbouring Occupiers

(g)

Health Authority

4.4 At the same time as the application was consulted on, the applicant required
to display a site notice at the premises, in a location where it could be easily
read by members of the public, advertising the fact that an application to vary
the Premises Licence had been made. The Licensing Standards Officers
checked to ensure the site notice had been appropriately displayed, and had
been displayed for the correct time period, as part of the consultation exercise
for the application.
4.5 The applications were also advertised on the Council’s website.
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Objections and Representations
4.6 No objections were received in respect of this application.
4.7 Representations to this application were made as follows: 

Meldrum, Bourtie and Daviot Community Council



Environmental Health



Licensing Standards Officer

4.8 The applicant was sent a copy of the representations. The applicant responded
to these and the consultees were sent a copy of the response.
4.9 The Licensing Standards Officer and Environmental health

recommended

several conditions to be attached to the licence, in their representations, should
the application be granted. These conditions are attached as Appendix 3 to this
report. The applicant subsequently agreed to these conditions being attached
to the licence. On this basis and the other information provided from the
applicant, both the Licensing Standards Officer and Environmental Health
withdrew their representations. If granted, certain mandatory conditions listed
in the Licensing (Scotland) Act 2005 will also attach to the premises licence.
4.10 The only representation therefore outstanding and for the Board to consider is
the representation from the Community Council. This is attached as Appendix
2 to this report. It should be noted that the Community Council has been
advised that the first three parts of their representation cannot be considered
by the Licensing Board as these fall outwith the remit of the Board.
Procedure
4.11 The applicant, and the Community Council have been requested to attend the
Board meeting. They were sent a copy of this report and a copy of the Board’s
Procedures for Hearings.

4.12 Members’ options in disposing of the applications are: (a)To grant the application;
(b)Refuse the application;
(c) Grant subject to varied hours and/or additional conditions; or
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(d)Determine that further evidence is required in which case the application
should be referred to the next available Board Meeting in order that the
applicant may present their case in full or further information can be
obtained in the interim.
4.13 The application should be considered on its own merits. A premises licence
issued in respect of any such premises does not take effect unless and until it
is confirmed by the Licensing Board which issued it in accordance with Section
46 of the Act.

4.14

Members should follow the procedure below: -

(a)

Identify whether the applicant and his/her advisors are present.

(b)

Identify whether any Objector(s) and his/her advisors are present. [in turn]

(c)

Identify whether any person with a representation(s) and his/her advisors are
present. [in turn]

(d)

Invite the applicant to speak to his application (outline to the Board why the
application has been made and make any comments in relation to any
representation/objection made in respect of the application)

(e)

Ask the Objector(s) to speak to the Objection(s) or Observation(s) [in turn]

(f)

Ask those with a representation to speak to their representation. [in turn]

(g)

Give the applicant an opportunity to address any issues raised by the
Objector(s) and those making representations.

(h)

Members MAY then question all parties present.

(i)

Members should invite concluding remarks (in reverse order), but no new
evidence, before considering the application.
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(j)

The Board may request legal advice from the Depute Clerk. The Board may
also retire to deliberate. All decisions must be taken in public with the parties
present at the hearing in attendance.

(k)

Thereafter, the Convenor should:

(i) Call for a motion
(ii) Call for a seconder to the motion
(iii) Call for any amendment to the motion
(iv) Call for a seconder to any amendment proposed.
(v) If there is no amendment, the Convenor should confirm with the Board that
the decision is unanimous. (usually by a show of hands.)
(vi) If there is an amendment, then there MUST be a vote. The Convenor has
the casting vote.

4.15

Members’ options in disposing of the application are: a. To grant the application;
b. Refuse the application;
c. Grant subject to varied hours and/or additional conditions; or
d. Determine that further evidence is required in which case the
applications should be referred to the next available Board Meeting in
order that the applicants may present their case in full or further
information can be obtained in the interim.

4.16

When coming to a decision the Board must consider the evidence provided and

the contents of the legal background to this report. The Legal Background is
attached as Appendix 4 to this report. Supplementary advice and information can
be made available by Officers, if required.
4.17

The Board must, in considering and determining the application, consider
whether any of the grounds for refusal applies and  If none of them applies, the Board must grant the application, or
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 If any of them applies, the Board must refuse the application.

4.18

The grounds upon which the Board can refuse an application for a premises
licence are as follows:


that the subject premises are excluded premises



that the application must be refused under section 25(2), 64(2) or 65(3)
[the applicant has been lodged within a period of 12 months of the date of
a previous refusal]



that the Licensing Board consider, having regard to the licensing
objectives that the applicant is not a fit and proper person to be the holder
or a licence.



that the Licensing Board considers that the granting of the application
would otherwise be inconsistent with one or more of the licensing
objectives, which are (i)

Preventing crime and disorder

(ii) Securing public safety;
(iii) Preventing public nuisance;
(iv) Protecting and improving public health; and
(v) Protecting children and young persons from harm.


That, having regard to (i)

The nature of the activities proposed to be carried on in the subject
premises,

(ii)

The location, character and condition of the premises, and

(iii) The persons likely to frequent the premises,
The Board considers that the premises are unsuitable for use for the sale
of alcohol.


that the Board considers that, if the application were to be granted, there
would, as a result, be overprovision of licensed premises, or licensed
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premises of the same or similar description as the subject premises, in the
locality.
4.19

Where the Licensing Board considers that –
(a) they would refuse the application as made, but
(b) if a modification proposed by them were made to the operating plan, or
layout plan, or both, for the subject premises accompanying the application,
they would be able to grant the application,
The Board MUST, if the applicant accepts the proposed modification, grant the
application as modified.

4.20

Where the Board refuses the application 

The Board MUST

specify the ground for refusal, and if the ground for

refusal relates to the grounds specified in Section 23(5)(ba) or (c), the
Board must specify the Licensing Objective or objectives in question.

5

Priorities, Implications and Risk

5.1

The application is within the terms of the Board’s policy.

5.2

The table below shows whether risks and implications apply if the
recommendation is agreed.
Subject

Yes

No

Financial

X

Staffing

X

N/A

Equalities

X

Fairer Scotland

X

Duty
Town Centre First
Sustainability
Children and
Young People’s
Rights and
Wellbeing

X
X
X
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5.3

An Equality Impact Assessment is not needed in this case because the
Board is carrying out a quasi-judicial function and there will be no
differential impact on the protected characteristics of any party to the
proceedings.

6

Scheme of Delegation

6.1

The Board can consider these applications in terms the current Scheme of
Delegation which provides that consideration of a premises licences is a
matter reserved to the Board.

Karen Wiles
Clerk to the Board

Report Prepared by Jill Joss, Depute Clerk to the Licensing Board
Date: 29th January 2020

List of appendices:
Appendix 1 – Application form and relevant documents
Appendix 2- Representation from Meldrum, Bourtie and Daviot Community Council
Appendix 3- Local Conditions
Appendix 4- Legal Background
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APPENDIX 1

COPY APPLICATION FORM, OPERATING PLAN, RISK ASSESSMENT AND
LAYOUT PLANS
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APPENDIX 2

OUTSTANDING REPRESENTATION FROM
MELDRUM, BOURTIE AND DAVIOT COMMUNITY COUNCIL
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APPENDIX 3

LOCAL CONDITIONS
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LSO CONDITIONS- AGREED BY APPLICANT

General Management for All Premises
1

The provisions relating to management of licensed premises contained
within the Board’s current policy statement, particularly Appendix 1
thereto, must be complied with.

2

Premises Licence Holders must ensure that the premises, internally
and externally, are maintained in good, clean and tidy condition at all
times.

3

Premises Licence Holders must ensure that Refusal Registers and
Daily Incident logs are accessible for inspection by Police and Licensing
Standards Officers
The Licence Holder must ensure that any general authorisation
for the sale of alcohol required within the premises is –
 in writing
 available for inspections by Police and Licensing Standards
Officers
 brought to the attention of and signed by all parties; and
 enforced by the premises manager

4

Noise – All Premises
5

Noise from amplified and non-amplified music, singing and speech
sourced from licensed premises shall not be audible in adjoining
properties after 11.00 p.m.
Lockfast Store – All Premises
6

All alcohol not on display within the premises must be kept within a
designated lockfast store on the premises, and shown on the layout plan
attached to the premises licence.

Children and Young Persons – On Sale Premises
8

The Licence Holder shall provide safe highchairs for the use of young
children

9

The Licence Holder shall provide heating facilities for
baby/toddler’s food at no cost to the customer.

10

The Licence Holder shall provide containers for the disposal of
soiled nappies
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Vulnerability – All Premises
19

The Licence Holder must have in place a duty of care policy to ensure a
standard approach is taken when any patron appears to be displaying
signs of excessive intoxication.
The Licence Holder must ensure that all staff have additional training in
identifying signs of excessive intoxication and an enhanced awareness
of vulnerability through intoxication.
The Licence Holder shall ensure that staff training records are made
accessible for inspection by Police Scotland and Licensing Standards
Officers.

CCTV – All Premises
21
Where a CCTV system is installed this must comply with the required
standard and be maintained in working order and staff must be able
to operate the system.
Images recorded on CCTV must be kept for at least seven days and
must be made available to Police Scotland on request

Beer Gardens and Outside Drinking Areas
31

Beer Gardens and outside drinking areas must not be used for
activities linked to the sale or consumption of alcohol after
11.00pm

32

The Licence Holder must take reasonable steps to ensure that litter
and, where used, glass and bottles are removed from beer gardens and
outside drinking areas on a regular basis.
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33

The Licence Holder shall consider the use of safe alternatives to glass
containers and bottles in beer gardens and outside drinking areas.

ENVIRONMENTAL HEALTH CONDITION- AGREED BY APPLICANT
1.In lieu of providing additional portable wash hand facilities utilising a portable, potable supply
of running water of sufficient volume for the BBQ operation, it will be acceptable instead, for
the BBQ to be located within 5 meters of existing indoor hand wash facilities.
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APPENDIX 4

LEGAL BACKGROUND
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Licensing (Scotland) Act 2005
Part 3 & Sections 17-28, 45
Grant Premises Licence or Provisional Premises Licence

LEGAL TEST

The legal test is set out in Section 23 of the Act.

(1)

An application for a premises licence is to be determined in accordance with this
section.

(2)

The Licensing Board must hold a hearing for the purpose of considering and
determining the application.

(3)

In considering and determining the application, the Board MUST take account of
the application documents (as listed below)

(4)

The Board MUST, in considering and determining the application, consider
whether any of the grounds for refusal applies and,

(a) if none of them applies, the Board MUST grant the application, or
(b) if any of them applies, the Board MUST refuse the application.

(5)

The grounds for refusal are –

(a) that the subject premises are excluded premises
(b) that the application must be refused under section 25(2), 64(2) or 65(3) [the
applicant has been lodged within a period of 12 months of the date of a
previous refusal]
(ba)

that the Licensing Board consider, having regard to the licensing

objectives that the applicant is not a fit and proper person to be the holder or
a licence.
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(c) That the Licensing Board considers that the granting of the application would
otherwise be inconsistent with one or more of the Licensing objectives.
(d) that, having regard to –
(i) the nature of the activities proposed to be carried on in the subject
premises,
(ii) the location, character and condition of the premises, and
(iii) the persons likely to frequent the premises
The Board considers that the premises are unsuitable for use for the sale of
alcohol.
(e) that the Board considers that, if the application were to be granted, there
would, as a result, be overprovision of licensed premises, or licensed
premises of the same or similar description as the subject premises in the
locality.

(6)

In considering whether either of the grounds for refusal specified in
Section 23(5)(ba) and (c) applies, the Licensing Board must in particular take
into account –

(a) any conviction, notice of which is given by the chief constable under Section
21(4)(b), and
(b) any report given by the chief constable under Section 24A(2) (power of the
Board to request the Chief Constable to provide an anti-social behaviour
report)

(7)

Where the Licensing Board considers that –

(a) they would refuse the application as made, but
(b) if a modification proposed by them were made to the operating plan, or layout
plan, or both) for the subject premises accompanying the application, they
would be able to grant the application,
The Board MUST, if the applicant accepts the proposed modification, grant the
application as modified.

(8)

Where the Licensing Board REFUSES the application-
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(a) the Board MUST specify the ground for refusal, and
(b) if the ground for refusal is that specified in Section 23(5)(ba) or (c), the Board
MUST specify the licensing objective or objectives in question.

There are five licensing objectives which underpin the 2005 Act. These are:


Preventing crime and disorder



Securing public safety



Preventing public nuisance



Protecting and improving public health, and



Protecting children and young persons from harm.

The Licensing Boards’ policy statement must promote these licensing objectives and
sets out how the Board expects applicants to comply with and promote the objectives.
The following parts of the policy are relevant to the consideration of applications for
premises licences and provisional premises licences:


Appendices 1 and 2 to the Main Policy Statement (Appendix 2 applies in North
only)



Supplementary Policy 3 – overprovision



Supplementary Policy 4 – Operating Hours



Supplementary Policy 6 – Licence Types and Board Procedures



Supplementary Policy 7 - private members clubs



Supplementary Policy 8 - petrol stations.

Premises Licence
1.

In terms of Section 17 of the 2005 Act, a premises licence is required to
authorise the sale of alcohol on premises.

2.

In terms of Section 20 of the 2005 Act, a premises licence application consists
of:(a) an application form
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(b) a disabled access and facilities statement
(c) the appropriate Section 50 certificates (planning, building standards and
environmental health)
(d) a licensing objectives risk assessment (policy requirement)
(e) layout plans
3.

The Boards’ current Scheme of Delegation make the following provisions for
determination of applications for variation of licence:-

Section 1.5 Determination

of

a

premises Reserved to the Board

licence application
Section 1.8 Determination of a provisional Reserved to the Board
premises licence application
Section 3.3 Determining whether to cite an Delegated to the Clerk
applicant to a hearing for a to the Board or any
premises licence application

person appointed to
assist them

4.

In terms of Section 21(3) of the Act the Chief Constable must provide the Board
with either –
a. A notice in terms of Section 21(4)(a) stating that neither the applicant, nor,
in the case where the applicant is neither an individual nor a council, or
where the application is in respect of premises which are to be used wholly
or mainly for the purposes of a club, any connected person, has been
convicted or any relevant or foreign offence.
b. A notice in terms of Section 21(4)(b) of the Act specifying any convictions
of the applicant or any relevant connected person for a relevant or foreign
offence.

5.

Section 22 of the Act provides that any person may, by notice to the Licensing
Boarda. Object to the application on any ground relevant to one of the grounds for
refusal (outlined in the legal test above); or
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b. make representations to the Board concerning the application, including, in
particular, representations –
(i) in support of the application
(ii) as to modifications which the person considers should be made to the
operating plan accompanying the application, or
(iii) as to conditions which the person considers should be imposed.
Such notices of objection or representation may include any information that
the person considers may be relevant to consideration by the Board of any
ground for refusal, including, in particular, information in relation to –
(a) The applicant,
(b) Where the applicant is neither an individual nor a council, a
connected person in relation to the applicant, or
(c) Any person who would be an interested party in relation to the
subject premises if the application were to be granted.
6.

The Chief Constable, where making a representation concerning a premises
licence can give to the Board a report detailing –
a. any cases of antisocial behaviour identified by constables as having taken
place on or in the vicinity of the premises.
b. any complaints or other representations made to constables concerning
antisocial behaviour on, or in the vicinity or, the premises.

7.

The Board must –
a. give a copy of the notice to the applicant in such manner and by such time
as may be prescribed; and
b. have regard to the objection or representation (including any information
included about the applicant, any connected person or any interested party)
in determining the application.

8.

A Licensing Board may reject a notice of objection or representation received
by the Board if the Board considers the objection or representation to be
frivolous or vexatious.
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9.

A Board may recover any expenses incurred by the Board in rejecting a notice
of objection or representation from the person who lodged the notice.

Provisional Premises Licence
10.

A premises licence application may be made in relation to any premises despite
the fact that, at the time the application is made, the premises are yet to be, or
are in the course of being constructed or converted for use as licensed
premises. Such an application is referred to as a “provisional premises licence
application”.

11.

A premises licence issued in respect of any such premises does not take effect
unless and until it is confirmed by the Licensing Board which issued it in
accordance with Section 46 of the Act.

12.

The provisional period, in relation to a provisional premises licence, is the period
of 4 years beginning with the date of issue of the licence.

13.

On the application of the holder of a provisional premises licence made before
the expiry of the provisional period, the Licensing Board which issued the
licence may, if satisfied as to the undernoted matter, extend the provisional
period by such period as the Board considers appropriate. The matter referred
to is –
(a) completion of the construction or conversion of the premises to which the
licence relates has been delayed, and
(b) the delay has been caused by factors outwith the premises licence holder’s
control

14.

Where the provisional period in relation to any provisional premises licence has
been extended as outlined in paragraph 13 above, references to the provisional
period are to the period as so extended.

15.

The processing and determination of a provisional premises licence is the same
as outlined for a premises licence in paragraphs 1 – 9 of this document.
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Statutory Guidance
16.

Section 4 of the Scottish Government’s Statutory Guidance to Licensing
Authorities relates to premises licences. The Board should note that in terms
of Section 142(4) of the Act, a Board deciding not to follow this guidance must
give Ministers notice of that decision together with a statement of the reasons
for it.
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EXTRACT FROM SCOTTISH GOVERNMENT GUIDANCE TO LICENSING
BOARDS RELATING TO PREMISES LICENCES
4. Premises Licence
Background

63. The premises licence is a single form of licence for premises which sells alcohol,
each licence being tailored to the type of premises in question by reference to a
compulsory “operating plan” and a “layout plan”. Drafts of these must be lodged
by the applicant at the same time as their application for the premises licence. The
operating plan should set out clearly the applicant’s proposals including the
activities that would be undertaken on the premises, proposed opening hours and
their policy in relation to access for children. The layout plan of the premises should
show, among other things, the area where alcohol will be sold, seating
arrangements and areas suitable for children. The form of the operating plan and
layout plan are set out in regulations made under the Act.

64. When a licence is being granted, a Licensing Board should be able to determine
with certainty the kind of operation which would be permitted in terms of the licence,
and be assured that the premises will continue to operate on that basis once a
licence is granted.

65. The premises licence does not require renewal every three years as is the case
currently. It will remain in force for as long as the premises continues to operate in
compliance with the licence and the operating plan, or until such time as it is
suspended or revoked by the Licensing Board.

Operating plans and layout plans

66. Operating plans will encourage a flexible licensing regime. They will make clear to
the Board how the premises are to be run, will set out what activities will be
undertaken on the premises and at what times they will be undertaken, so long as
the licence is in operation (unless a variation is sought).
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67. In preparing an operating plan, applicants should be aware of the expectations of
Licensing Boards and the police about the steps that are necessary for the
promotion of the licensing objectives. This does not mean that applicants must
check their operating plans with the police or others before submitting them, but
when uncertain, Licensing Standards Officers and Licensing Boards could provide
advice on matters relating to the licensing objectives.

68. The information provided in operating plans will enable Boards and Licensing
Standards Officers to determine if a breach of the operating plan and/or the licence
conditions has occurred. Where this is the case the Licensing Standards Officer or
the Board will initiate a review of the licence. Boards should note that the Act allows
anyone to apply to the Board for a review of the licence on any of the grounds set
out in section 36 of the Act.

69. Boards must recognise that there may be circumstances which would reasonably
cause a temporary deviation from the trading hours given in the operating plan, for
example. a bereavement, illness, holidays, or where the weather makes a
premises inaccessible. This is not an exhaustive list but one which simply illustrates
certain difficulties which licence holders may encounter. Such circumstance should
not ordinarily be considered a breach of the operating plan. Boards are expected
to adopt a common sense approach with regard to such cases.

70. Ministers also expect a common sense approach by Licensing Boards where
licensed premises, when faced with no demand for customers, wish to close early
and therefore not trade for their full complement of licensed trading hours. In
considering such issues Licensing Boards should given particular attention to
whether these “un-used” hours are preventing new entrants into the market. If so,
consideration should be given to changing the operating plan of the premises
concerned.

Internet and mail order sales

71. A premises licence will not be required for a location, e.g. a call centre at which an
order is taken or placed. A premises licence would however be required for the
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premises from which alcohol is specifically selected for and despatched to the
purchaser, e.g. a warehouse.

Relevant Licensing Board

72. Premises licences are issued by the Licensing Board for the area in which the
premises are situated. In the case of any premises that straddle an area boundary,
a licence will be issued by the Licensing Board for the area in which the greater
part of the premises is situated. Where the premises is located equally in two or
more areas, the applicant may choose to which Board an application should be
made. In the rare cases where such premises exist, it will be important that the
Licensing Boards concerned maintain close contact about the grant of the
premises licence, inspection, enforcement and other licensing functions in respect
of these premises.

Sports grounds

73. To protect public order and safety, controls at certain sporting events are in place
to prevent alcohol being consumed on designated sporting grounds for designated
events. Designation of both the sporting ground and the event is made by
Ministers.

74. Alcohol controls imposed under existing legislation do not apply to a nondesignated event at a designated ground.

75. Licensing Boards have discretion to allow the sale of alcohol inside designated
sports grounds for non-designated events having first taken into account a police
assessment. Advice from the Police should be sought of the risk to public order
and safety that may arise from a specific event or specific type of event.
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Applications for variations to premises licences

76. Premises licence holders can apply to the Licensing Board which originally granted
the licence for variations to the terms and conditions of the premises licence. All
such applications must be accompanied by the original premises licence where
possible. The Act allows for two procedures for Boards to follow: one to deal with
applications for major variations, and a simpler one for applications for minor
variations.

Major variations

77. The procedure Licensing Boards must adopt when they are considering an
application for a major variation to a premises licence is set out in section 30 of the
Act.

78. The Act defines a major variation as being any variation of: -

•

Any of the conditions to which the licence is subject (other than those to which
the licence is subject by virtue of section 27 (1);

•

Any of the information contained in the operating plan contained in the
licence;

•

The layout plan contained in the licence: or

•

Any other information contained or referred to in the licence

79. These include an addition, deletion or other modification.

80. Where a Board refuses an application for a variation, the Licensing Board’s
decision must be based on the statutory grounds for refusal. These are similar to
the grounds for refusal of an application for a licence. Licensing Boards may make
their own variations to the licence conditions where it grants the variation applied
for, subject to the provisions of section 27(10) of the Act.

81. Licensing Boards should note that the statutory notification and objections
procedures set out in sections 21 and 22 of the Act apply to applications under this
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section for major variations to premises licences. All those persons with a statutory
right to be notified must be notified of the proposed major variation, and that any
person can make representations and objections in respect of the proposed
variation.

Minor variations

82. Section 29(6) of the Act defines a minor variation as being:

•

Any variation of the layout plan if the variation does not result in any
inconsistency with the operating plan;

•

Where children are allowed entry any variation that restricts their terms of
entry;

•

Any variation in relation to the premises manager; and

•

Any other variation that is prescribed.

83. Boards should note that any proposed variation in relation to access by children,
which would reduce the amount of access allowed to children is classed as “a minor
variation”. Any proposal to increase access by children would still require a full
determination procedure by the Board.

84. Ministers may prescribe further minor variations. These will be set out in
regulations made under the Act.

85. The Act provides a simple procedure for licensees to make minor variations to their
premises layout which could be approved in a simple and straightforward way.
Such changes are those that do not have any impact on the licensing objectives.
Therefore, where an application is made in respect of such a minor variation the
notification procedures do not apply and Licensing Boards must grant the
application.

Objections and representations
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86. The new licensing system allows anyone to object to or make representations to
a Licensing Board about any application for a premises licence. Whilst this is new
to Licensing Boards with respect to liquor licensing the provisions in the Act relating
to objections are similar to objections procedures set out in schedules 1 and 3 the
Civic Government (Scotland) Act 1982 with which Boards will be familiar.

87. Under the Act anyone is entitled to make objections or representations in relation
to:

•

an application for a premises licence;

•

an application for a major variation of a premises licence, i.e. a variation of
a type which would have to come before the licensing board for a hearing,
or one which had been referred to the licensing board for a hearing; and

•

an application for an occasional licence

88. The main difference between an objection and a representation is that the
representation is concerned with the conditions or suggestion of possible
modifications that could be made to the operating plan and layout plan only of a
possible licence and not its granting in principle. Representations can also be made
in support of the application. Licensing Boards are required to have regard to any
objections or representations made to it. Boards may only refuse a premises
licence if one of the statutory grounds for refusal, has been met. Even if there are
no objections or representations, the licensing board must consider the application
and refuse it if the application fails on a statutory ground.

89. Whilst any person may object, frivolous and vexatious objections can be rejected
by Licensing Boards. This concept is not new and Boards should address each
case on its own merits, based on its local knowledge of the area and those that will
be directly affected by the granting of a licence. Expenses can be recovered from
objectors who make vexatious or frivolous objections

Transfer of premises licences
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90. The holder of a premises licence may apply for the transfer of the licence to another
person. On receipt of such an application the Licensing Board must notify the
application to the chief constable for their area and the chief constable must
respond within 21 days.
91. Where the chief constable notifies the Licensing Board that the person(s) to
whom it is proposed to transfer the licence (or connected persons) has been
convicted of a relevant or foreign offence then the chief constable may also make
a recommendation for refusal of the transfer application.

92. The Executive is currently developing regulations which will set out the range of
offences that will be deemed to be relevant offences for the purposes of the Act.
Discussions are currently on going with the Scottish Courts Service, the Crown
Office and the District Courts Association. It is expected that the Executive will
consult on a draft of the proposed regulations in the summer of 2007 with the draft
regulations being laid before Parliament as soon as possible after the consultation
period.

93. The procedure that Licensing Boards must adopt on receipt of the chief constable’s
notice are set out in sections 33 of the Act Where the notice reports that no
conviction is found the transfer must be granted. Where the notice reports a
conviction the Board is under a duty to hold a hearing. The only ground on which
the transfer application may be refused is that it is necessary to do so for the
purposes of the crime prevention objective. Otherwise the application must be
granted.

Transfer on application of person other than licence holder
94. An application can also be made for a transfer of a premises licence by the
proposed transferee rather than the licence holder. All of the notification procedure
set out in section 33 applies to applications for transfer of a premises licence under
this section.

95. The transferee may make an application to the Licensing Board within 28 days
where the licence holder has died, become insolvent or incapable, or the business
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is being sold or transferred to that person. A transferee can apply only if the
transferee has a prescribed connection to the licence holder or the premises as set
out in regulations made under the Act.

Applications to change the named premises manager

96. The Act allows for a change of premises manager in relation to any premises.
Licensed premises cannot operate without a premises manager (being in post) as
this would be a breach of one of the licence conditions.

97. Where there is a change of premises manager, before the new premises manager
can act as such, his or her name needs to be added to the licence. The Act allows
for the proposed new premises manager to take up post, pending the granting of
an application to vary the premises licence so as to add the new premises
manager’s name to it.

98. This will help ensure that changes of premises managers can take effect quickly
so as to enable businesses to continue to operate with the minimum disruption.

99. The Act provides that any variation of the information contained in the licence
relating to the premises manager (including a variation so as to substitute a new
premises manager) is deemed to be a minor variation.

